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Arising out of Order-In-Original Nos. AC/BAP/02/REF/ Div-V/2023-24 dated
(%) | 04.08.2023 passed by The Assistant Commissioner, CGST, Division-V, Ahmedabad
South.

srdterardl &1 =19 iR U / M/s SHREERAM CO-OPERATIVE SOCIETY LTD.,

(=) Vishwakarma Estate,
Name and Address of the Nr. Khodaldham Society, Singarva Kathwada Road,

Appellant Ahmedabad-382430

HIE AR T AT ST ST BT § 47 98 T 0 F Wiy 7Ry A% srame 1g werer
AT T A fIer SreraT GeTor sTae S < el 8, St i A smaer ¥ Feg & aear 81

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTRA TR T TN G-

Revision application to Government of India:

(1) &< IeuTe oo AHEA, 1994 i ey erad #19 aarq g ATHelt F aiX § T3 &y 47
SY-RT 3 TIH TR 6 S TOeT e srefie qiee, wa xR, B s, e e,

=refl /iSrer, sftaw €7 wae, goe A, 7 fiwe): 110001 &7 Y S =Ry :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

~

(F) T A A A F AW § o9 G e @ ¥ Rl wrerrR ar s s § ar G
MUY & gAY HUSTUX § Wil «f ST gY A6 #, I7 T 9USTIR a7 WosR § =1g ag fohel sherT §
a7 Tt wUETITE | 2T ATer T qTeRAT 6 <O g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the

warehouse.



(@) e 3 amex Y < Ay F fatie wrer ox g Arer & Rt § SwanT e wg 7 W
SRR 9 3 TRa ¥ et & ST st 3 ey Rt g an vaer § FRaffaa g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) =T g @7 gEaTe R fAT AR ¥ args (AU a7 e @) Fata e war @ g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

@) o SeTeT it SeuTe Qe 3 G & forg ST s F¥T AT AT TS § AR T e 5
T T A 3 qaTae SyRh, ordier % gy IR 97 w9 U AT a1e ¥ faw s (7 2) 1998
&7 109 g g %Y 1Y g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FET Ieared e (erdien) e, 2001 % w9 ¥ sivia AfRRE yo=r dear gu-8 § &
yieat #, 3T eneyr ¥ gfw emewr YRT Ratw ¥ €7 7w F faga-area g ardier sraer FT a-ar
gfd ¥ 9T SRQ erden BT ST SR W SUS ary wrr § #r ged iy & sfana g 35-% °
el & 3 e F T9a F a1 -6 ATATT i I 6T g ATg !

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  TUSIT oo & 9T STET §er A TF a1g &9 AT I9Y HH gidl ©94 200/~ 6IE YA 6l
ST 37 STgl GUhd U A1@ & SgTaT gf af 1000/ - &l G AT sl STql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o, Hra g ITTET (oo T AT FX T 1 ~ATATTENHL o T eTier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el IUTaT e ATAIH, 1944 H a7 35-f1/35-T & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwTET TRE=gE § qarg AR & oamEr §orfid, srfiey % Araer ¥ fiur o, Fey
IR o Ta YT rdietiy =Aranieece (feee) &t afsm e=fia fifsar, agaerare § 2nd qye,
TGHTEAT Wa, AT, FREATR, dgaarEre-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) AT W e § F< HeT ST T THTAT BaT § AT TAH o a<er F g Fy &7 ST S
&1 4 ToRar ST =1ET 39 27 % gid g¢ o 3 frer ot &t & 997 % g Ryt ardiefty
ATATIEHTOT &l U STAIer AT el TLHIT hl Teoh A4S FohaT STaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e SfEfREa 1970 FuT ST f aqgE -1 % @i Raiia By e o6
AT AT AT AATRATY Rt qridmd F srear § § 7% & €& IR & 6.50 4 &7 =T
greeh feehe AT ZIAT AT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = R Wefed Araeit F1 Ao e arer fFawt S AR WY e amita R srar § S
o, Hee g IeUTe [eh Td JaTae TdIel i =T (rifafy) fHaw, 1982 ¥ fAfga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT e, FealT IUTET Yoo T YA ey =ranfeer (Reee) o wiy ardfielr 3 wreer
¥ &deaiT (Demand) T& &S (Penalty) &7 10% & STHT AT AfAaTd §1 grerites, erflehaws o s
10 #UE J9T 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

g ITE e ST HATHT & Siaia, ATFe T deq 6t a1 (Duty Demanded) |
(1) €< (Section) 11D % Tga et Trir;
(2) ~raT Taq Swde Hee H uien;
(3) Tae wiee et 3 9w 6 F g T3 Tiin

A Y@ ST * efferar arfier § 9T qF ST Y qerr A erefier sTirer s o forg u ord & R
T gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(11) amount of erroneous Cenvat Credit taken;
(1ii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T aMmeer 3 U oTfier ITFErReor 3 AWy St e AT e 4T &U€ faaried ol af 7T {6y g
975 o 10% ST 9% 3T Srgt Faer ave foaia g7 a9 3ve F 10% e o 67 ST gadl gl

payment of 10% of the duty demanded where duty or duty and pen
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

The present appeal has been filed by M/s Shreeram Co-
operative Society Ltd., Vishwakarma Estate, Nr. Khodaldham
Society, Singarva Kathwada Road, Ahmedabad- 382430
(hereinafter referred to as the “appellant”) against Order in
Original No. AC/BAP/02/REF/Div-V/2023-24 dated 04.08.2023
[hereinafter referred to as “impugned order”] passed by the
Assistant Commissioner, CGST, Ahmedabad South (hereinafter

referred to as “adjudicating authority”).

9. The appellant filed refund claims of Rs. 21,66,876/-, Rs.
1,75,350/- & Rs. 3,79,453/- on 31.12.2020 on account of non-
applicability of service tax on society on which service tax has
been paid by them to the Govt. for the period April 2016 to March
2017. Accordingly after verification of claimant refund claims,
show cause notices bearing no. V.84/20-05/REF/2020-21, V-
84/20-04/REF/2020-21, V-84/20- 06/REF/2020-21respectively
all dated 25.01.2021 were issued to them. All the said show cause
notices were adjudicated vide order-in-original mno. 05/Div-
V/1C/2021-22, 04/Div-V/1C/2021-22, 06/Div-V/IC/2021-22
dated 25.3.2021 by Joint Commissioner (In-situ), CGST, Division-
V. Ahmedabad rejected their refund claims. The appellant being
aggrieved filed the appeals against said orders-in- original passed
by Joint Commissioner (In-situ), CGST, Division-V Ahmedabad
before  Commissioner  (Appeals) Central GST.  Appeal
Commissionerate, Ahmedabad. The Commissioner (Appeal)
Central GST Appeal Commissionerate. Ahmedabad vide OIA
No.AHM-EXCUS-001-APP-23 to 25/2022-23 dated 13.06.2022
decided all the three clams filed by the claimant and remanded

back refund cases to the adjudicating authority with directions to

decide the cases afresh after considering the submissions of the
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by way of remand. Accordingly the appellant filed instant refund
applications vide their letter dated 28.06.2022. The adjudicating
authority vide the impugned order dated 04.08.2023, has rejected
the refund claims of Rs. 21,66,876/-, Rs. 1,75,350/- & Rs.
3,79,453/-.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

> When levy of the service tax held as ultra vires said
judgment is applicable to all the service providers having
provided said services. Honorable Gujarat High Court in
case of Commissioner of Central Excise & Customs, Surat V.
Surat Tennis Club [2016] 42 STR 821 (Gujarat) held as

under:

The decision of Sports Club of Gujarat Ltd. declares the
statutory provision ultra vires qua the petitioners before the
Court alone, is a rather curious contention and needs to be
recorded only for summary rejection. We are not conscious of
any concept where a Court would declare a provision
unconstitutional and make its application in personam. When
a declaration of unconstitutionality is made by the Court, it
operates in rem. Even in case of Sports Club of Gujarat Ltd.
(supra), there was no intention of the Court ever to declare the
provision ultra vires and apply the same only to the
petitioners before the Court. What was sought to be conveyed
in the reproduced paragraph 8 of the judgment was that to
the extent such provisions seek to levy service tax in respect
of services provided by the club to its members, is

impermissible and, therefore, ultra vires."
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The said judgement applies to the assessee as they have

deposited service tax on members contributions.

> Thus ratio laid down and quoted (para 24 of OIO) in
case of M/s. Mafatlal industries Limited (1997(89) ELT
247(S.C.) is not applicable in this matter.

> Hence having declared leviability of service tax on
contributions received from the members by the registered
co-operative societies, club etc. ultra vires to the Act; the
appellant is eligible for the refund as far as paid on

contributions received from the members.

> The appellant have paid the amount as deposit with
the department.

> Impugned order in original cannot travel beyond the
SCN. In the given case Show cause notice issued Dt. 25th
January, 2021 asking as to why refund claim should not be
rejected on the ground that the same has not been filed
within a period of one year from the relevant date under
section 11B of the Central Excise Act, 1944 made applicable
to service tax matters vide section 83 of the Finance Act,
1994.

> Vide Para 15 of the Impugned OIO the adjudicating
authority has observed that refund claim filed is within the
time limit provided vide section 11B of the Central Excise
Act, 1944.

>  As mentioned in the Facts, Para No. 16; the impugned
OIO proposed to reject the refund claim on the two grounds

which are never raised in SCN.

> Thus evidently, the adjudicating
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travelled beyond the scope of show cause notice.

»  The show-cause notice is the foundation of any
demand as settled in the case of CCE. Bangalore Vs.
Brindavan Beverages (P) Ltd. [2007(213) ELT 487 (SC)] and
therefore to divert from the allegations made in the show-
cause notice and confirm demands on new grounds is
wholly incorrect. Thus, the impugned order is bad on this
score alone. The reliance is placed on R.R. Paints (P.) Ltd.
where CESTAT Mumbai has held that order cannot travel

beyond the show-cause notice.

»  The order in original has all travelled beyond the show-
cause notice which is not permitted by law as settled by the

Hon'ble Supreme Court in the following decisions:-

i. CCE&Cus., Surat Vs. Sun Pharmaceuticals Inds. Ltd.
[2015(326) ELT 3 (SC)]

ii. Caprihans India Ltd. Vs. CCE [2015(325) ELT 632 (SC)]
iii. CC, Mumbai Vs. Toyo Engineering India Ltd. [2006(201)
ELT 513 (SC)]

> In view of the above discussion, the OIO issued
rejecting the refund claim of the appellant is required to be

quashed down.

> Vide issuing impugned order dated 04th August, 2023;
the adjudicating authority has not adhered to the directions

issued by Commissioner (Appeals)

> Adjudication of the SCN is required to be done within
lyear/6months form the date of Notice.

Personal Hearing in the case was held on 20.03.2024. Shri
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of the appellant. He reiterated the contents of the written
submission. He further informed that the OIO has travelled
beyond the SCN. In addition, he further submitted the Kolkata
Sports Club Case and Surat Tennis Club case are also applicable

in their case. He therefore requested o allow their appeal.

5. I have carefully gone through the facts of the case, grounds
of appeal, submissions made in the Appeal Memorandum, and

submission made at the time of personal hearing.

6. 1 find that the appellant argued that the impugned order
cannot travel beyond the SCN dated 25.01.2021. Two issues in the
proposed SCN were: (1) verification of whether the appellant
actually availed the benefit of VCES 2013, (2) whether relaxation
of time limits by the Hon’ble Supreme Court and the Government

have been considered.

6.1 As per the para 15 of the impugned order I find that the
adjudicating authority acknowledged the refund claims of Rs.
21,66,876/-, Rs. 1,75,350/- & Rs. 3,79,453/- were filed within
time limit provided vide Section 11B of Central Excise Act,1944
made applicable in Service Tax matter vide Section 83 of Finance
Act, 1994. It is also noticed that the adjudicating authority
certified that the appellant did never opt VCES Scheme.

7. Further, it is found that the refund claims of Rs. 21,66,876 /-
,Rs. 1,75,350/- & Rs. 3,79,453/- were filed by the appellant on
the basis of judgment of the Hon’ble Supreme Court dated
03.10.2019 decided in Civil Appeal No. 4184 of 2009 in the case of
State of West Bengal & Ors. (Appellants) vs. Calcutta Club Limited
(Respondent) and Civil Appeal No. 7497 of 2012 in the case of

Chief Commissioner of Central Excise and Service Tax & Ors.
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7.1 The adjudicating authority rejected the refund claim of the
appellant, stating that the refund claim filed on the basis of
judgement of the Hon’ble Supreme Court dated 03.10.2019 is not
applicable in the case of the appellant. The adjudicating authority
cited the case of M/s Mafatlal Industries Limited vs. Union of
India [1997 (89) ELT 247 (S.C.)]. The adjudicating authority was of
the opinion that the instant refund claims had been filed on the
basis of judgment of other taxpayer and not on the basis of
judgment in their own case as per the judgment of Hon’ble

Supreme Court in the case of Mafatlal Industries Limited.

7.2 However, the appellant asserted that the ratio laid down in
the case of M/s Mafatlal Industries Limited (Supra) is not
applicable in the instant matter. The appellant relied on the
judgement the Hon’ble Gujarat High Court in the case of
Commissioner of Central Excise & Customs, Surat vs. Surat
Tennis Club [(2016) 42 STR 821 (Gujarat)] which has been
affirmed by the Hon’ble Supreme Court judgment dated
03.10.2019 (Supra) , wherein it is held as under:

"The decision of Sports Club of Gujarat Ltd. (supra),
declares the statutory provision ultra vires qua the
petitioners before the Court alone, is a rather curious
contention and needs to be recorded only for summary
rejection. We are not conscious of any concept where a
Court would declare a provision unconstitutional and
make its application in personam. When a declaration
of unconstitutionality is made by the Court, it operates
in reni. Even in case of Sports Club of Gujarat Ltd.
(supra), there was no intention of the Court ever to
declare the provision ultra vires and apply the same

only to the petitioners before the Court. What was

sought to be conveyed in the reproduced paragraph 8
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by the club to its members, is impermissible and,

therefore, ultra vires.”

7.3 On reading the above para, I find that the argument claiming
a specific decision only applies to the parties involved in the case
is not valid. When a judgment by the Hon’ble Court declares
something unconstitutional, it applies to everyone, not just the
people directly involved in the case. So, even though the decision
mentioned is about a specific club herein as Sports Club of
Gujarat Ltd., it applies to similar situation involving service tax

and clubs providing services to their members.

8 In view of the above discussion and finding, the impugned

order is set aside and the appeal is allowed with consequential

relief.

0. aiwdl gRI eRR i &1 Ruer SRied Ri% ¥ fora1 o 5

The appeal filed by the appellant stands disposed of in above
terms.
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By RPAD / SPEED POST

To,
M/s Shreeram Co-operative Society Ltd

Vishwakarma Estate,

Nr. Khodaldham Society,
Singarva Kathwada Road,
Ahmedabad- 382430.

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

) The Principal Commissioner, CGST, Ahmedabad South

) The Assistant Commissioner, Div-V, Central GST, Ahmedabad South
4)  The Supdt. (Appeals),CGST, Ahmedabad (For uploading the OIA)
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